LSU Faculty Senate Resolution 05-03:
Informing faculty of developments
regarding PM-35, PS-109, and related issues.”
First read September 9, 2004
by Charles N. Delzell
1. Whereas on November 11, 1999, an initial draft of the LSU System’s PM-35 was
presented to the Faculty Senate for discussion, and the only opinion expressed by senators
was disapproval, on the grounds that PM-35 links periodic faculty performance reviews
with dismissal-for-cause proceedings, thereby in effect weakening the tenure-system; and
2. Whereas the LSU System officially issued PM-35 on November 22, 1999, with no
changes; and
3. Whereas on January 18, 2000, the Faculty Senate adopted Resolution 00-05 in
support of the tenure-system; and
4. Whereas on May 1, 2000, the Faculty Senate adopted Resolution 00-14 recommending the retraction of PM-35, followed three weeks later by the LSU System’s issuance, on
May 23, 2000, of a second, even harsher version of PM-35; and
5. Whereas on July 17, 2003, former Chancellor Mark Emmert issued PS-109, entitled Ann ual Departmental Reviews for Faculty and PM-35 Implementation Procedure,”
despite the Faculty Senate’s refusal in the spring of 2003 to vote on a preliminary draft of
PS-109; and
6. Whereas a questionnaire distributed in the spring of 2003 by Faculty Senator Larry
Crumbley to the entire LSU faculty found that 97% of respondents wanted the Faculty
Senate to get legal opinions on the legality of PM-35 and PS-109; and
7. Whereas on December 4, 2003, former Chancellor Emmert told the Faculty Senate
that he considered parts of PM-35 to be un workable,” and invited the Faculty Senate to
discuss with him and with Provost Palm how PM-35 eeds to be modified, in small or in
large ways,” and promised o champion whatever the result was in the System Office”;
and
8. Whereas on March 18, 2004, in response to the above invitation, the Faculty
Senate adopted Resolution 04-10, recommending the replacement of PM-35 by a new PM
that would, among other things, contain no explicit or implicit linkage of annual faculty
performance reviews to dismissal-for-cause proceedings; and on March 17, 2004, the LSU
College of Arts and Sciences Faculty Senate adopted a similar resolution; and on March 16,
2004, both the Executive Committee of the LSU Chapter of the American Association of
University Professors, and the Executive Committee of the Louisiana State Conference of
the American Association of University Professors, also adopted resolutions similar to the
LSU Faculty Senate’s Resolution 04-10; and
9. Whereas a petition, in which LSU faculty were able to vote on the question of
whether former Chancellor Emmert should rescind PS-109, received responses from 317
faculty members, with 94% voting in favor of rescission of PS-109; and on May 19, 2004,
Faculty Senator Robert Tague presented this petition to the former Chancellor; and
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10. Whereas in the fall of 2003, a group of LSU faculty members founded the TenureRestoration Coalition (www.TenureRestoration.org), whose mission is to uphold the substance of Senate Resolutions 00-14 and 04-10 regarding PM-35, as well as to raise donations
from faculty to defray the legal expenses involved in this action; and
11. Whereas there may be a five-year liberative prescription (i.e., statute of limitation) on an action to seek a legal determination of whether PM-35 constitutes merely a
procedural change to LSU faculty contracts formed before 2000, or a substantive change
that is detrimental to faculty members’ tenure; and
12. Whereas, whether or not there is a statute of limitations on seeking a legal
determination as in paragraph 11 above, the ongoing developments related to PM-35,
PS-109, and the tenure-system are of central importance to all LSU faculty;
Therefore be it resolved that the Faculty Senate directs the Faculty Senate Executive
Committee to continue to keep the Senate and the LSU faculty informed, in a timely
manner, of the status or progress of any actions or developments regarding the issues
related to PM-35, PS-109, or any other policy affecting the tenure-system at the LSU
A&M campus or in the rest of the LSU System.
Also sponsored by the following Senators:
1. Larry Crumbley
2. Kerry Dooley
3. Wayne Gauthier
4. Dominique Homberger
5. Robert Perlis
6. John Pizer
7. Paul Wilson
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Faculty Senate Resolution SR00-14 (Amended)
The Questionable Legality of PM-35
Adopted by the Faculty Senate May 1, 2000
The issuance of PM-35 by LSU System President Jenkins on November 22, 1999, is
considered illegal because of the following reasons:
1) The Louisiana Revised Statutes (R.S. 17:3351) provide for tenure (to educators) as a
protected employment status in the State of Louisiana.
2) Louisiana Court Decision Precedents:
a) A case decided by District Judge Downing (publicly reported in 1997),
reaffirmed the status of academic tenure as a property right.
b) The case interpretation by Judge Plotkin (La. App. 4 Cir. 1989, LA 553 So.2d,
2009) added “The tenured status of a teacher is a legislatively-created exception to
the Louisiana employment-at-will doctrine. Thorne v. Monroe City School Board,
5542 So.ed 490 (1989). The protection of academic freedom from arbitrary or
repressive dismissal is the historic purpose of tenure and ... teacher tenure laws,
noting that the laws were meant to promote good order and the welfare of the state
and school system by preventing the removal of capable and experienced teachers
because of political or personal whims. Id. at 494. Additionally, the status of tenure
creates a classification that assures teachers that they will not be dismissed on the
basis of their ideas or political beliefs.”
3) Court decisions from the U.S. Appellate Courts and the U.S. Supreme Court have
indicated that the protections of the Fifth (“property protection”) and the Fourteenth
Amendments (“due process of law”) DO APPLY to the protection of Academic Freedom
and Tenure. At this time, I am searching for the best cases to use for documentation.
However, my reading of numerous cases indicate that .... the decisions are based, wholly
or in part, on the protection of private property from taking by government without due
process or just compensation (the “takings” clause of the Fifth Amendment to the U.S.
Constitution). These protections serve to disallow the government (or a branch of
government such as a state university) to do by regulations (i.e. remove the protections of
tenure) when those protections cannot be removed by legal taking (i.e. constitutional
removal with due process and just compensation).
RESOLUTION: Resolved: The LSU Faculty Senate recommends the retraction of PM-35
pending the clarification of the ramifications for tenured faculty members regarding the
restriction of Academic Freedom and Tenure.
Respectfully submitted,
Dr. Ron Snider, Professor

LSU Faculty Senate Resolution 04-10:
Principles and Guidelines for a Replacement of PM-35
Presented February 16, 2004, by Senator Delzell;
adopted March 18, 2004.
Whereas the LSU Faculty Senate has already expressed its strong support for tenure
(Senate Resolution 00-05, P olicy Statement on Tenure,” adopted January 18, 2000), and
Whereas Chancellor Emmert has said that PM-35, in many ways, is an unworkable
document,” and
Whereas no version of PS-36 has ever mentioned dismissal proceedings as a purpose
or consequence of annual reviews, and
Whereas annual reviews already guide merit raises and job assignments, thereby encouraging faculty members to excel in their job performance, and
Whereas the Bylaws of the Board of Supervisors and/or PS-104 already provide procedures by which LSU can dismiss faculty for serious nonperformance of duties, and
Whereas any explicit or implicit coupling of annual reviews with dismissal may affect
the historical status of LSU’s tenure system, and
Whereas LSU has a strategic goal to attract and retain excellent faculty,
Therefore be it resolved that the LSU Faculty Senate recommends that PM-35 be
replaced by a new PM that contains no mandatory procedures resulting from annual reviews, and no mention of dismissal. The new PM-35 should be entitled, Review and
Enhancement of Faculty Performance,” and should allow each campus to establish a policy for annual reviews of faculty performance, and a policy for voluntary procedures for
enhancing faculty performance.

Sponsored by the following Senators:
1.
2.
3.
4.
5.
6.
7.
8.
9.

Pratul Ajmera,
John Chandler,
Larry Crumbley,
Charles Delzell,
Dominique Homberger,
Sarah Pierce,
John Pizer,
Robert Tague, and
Kalliat Valsaraj.

